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ORERANORIAL DEFXITI0N OF TERMS

LGBTQ+ persons: For the purposes of this study, LGBTQ+ (Lesbian, Gay, Bisexual,
Transgender, Queer, and others) refers to persons’ real or perceived
sexual orientation, gender identity, or gender expression.



Kenya's Constitution guarantees the
right to health and equality for all,
and national frameworks have made
important strides towards the UNAIDS
95-95-95 targets. However, the continued
criminalization of consensual same-
sex relations and the absence of legal
protection against discrimination based
on sexual orientation, gender identity and
expression have left LGBTO+ persons at
the margins of health access. Within the
broader LCBTQ+ community, lesbian,
bisexual, and queer (LBQ) women
remain largely invisible in HIV policy
and programming. Their exclusion from
Nnealth data and service frameworks limits
access to proper health care.




1.0 EXECUTIVE SUMMARY

his desk review assesses how

Kenya’'s legal, policy, and institutional
frameworks affect access to HIV services
for LGBTQ+ persons in Kenya. It evaluates
the alignment between constitutional
guarantees, particularly the right to health,
dignity, and equality, and the realities of
LGBTQ+ communities affected by HIV.

Kenya’'s Constitution guarantees the right
to health and equality for all, and national
frameworks have made important strides
towards the UNAIDS 95-95-95 targets.
However, the continued criminalization
of consensual same-sex relations and
the absence of legal protection against
discrimination based on sexual orientation,
gender identity and expression have
left LGBTQ+ persons at the margins of
health access. Within the broader LGBTQ+
community, lesbian, bisexual, and queer
(LBQ) women remain largely invisible in HIV
policy and programming. Their exclusion
from health data and service frameworks
limits access to proper health care.

Researchshowsthatstigma, discrimination,
and fear of exposure remain major
deterrents to seeking healthcare. The
transition of donor-funded Drop-In Centres
(DICEs) to county management has also
disrupted community-based HIV services,
exposing gaps in coordination, capacity,
and political commitment at local levels.

Thereview also identifies a growing wave of
anti-rights campaigns and misinformation
that has deepened hostility toward LGBTQ+
communities and constrained advocacy
spaces. Despite these challenges, Kenya’'s
legal system continues to offer openings
for progress, with emerging jurisprudence
affirming privacy, dignity, and non-
discrimination in health care.

To achieve equitable health outcomes,
Kenya needs to align its laws and policies
with constitutional and human rights
standards, protect confidentiality and

non-discrimination in service delivery,
and strengthen community-led systems.
Ensuring meaningful participation of
LGBTQ+-led organizations is also important
for sustainability and for realizing the
promise of universal access to health for all.

1.1 Key Findings

a. Legal and Policy Barriers to the
Right to Health

Kenya's Constitution clearly protects the
right to health and equality, but these
guarantees are not fully realized for LGBTQ+
persons. The continued criminalization of
same-sex conduct under Sections 162, 163,
and 165 of the Penal Code stands in direct
conflict with constitutional provisions on
privacy, dignity, and non-discrimination.
These laws have promoted fear, stigma,
and mistrust of pubilic institutions, pushing
many LGBTQ+ persons away from HIV
prevention, testing, and treatment services.
The absence of direct legal protection
against discrimination based on sexual
orientation, gender identity and expression
has left many without solutions when they
experience mistreatment or denial of care.

Courts have made some progress

N affirming rights linked to
orivacy, dignity, and health,
oarticularly in cases involving

forcedexaminationsand unlawful
disclosure of HIV status. However,
other rulings have upheld
criminal provisions that prevent
access to services. This mixed
Jurisprudence highlights the gap
between Kenya's constitutional
ideals and the reality of LOBTQ+
persons seeking HIV services.




b. Structural Inequities and Health
System Gaps

Despite national progress toward HIV
control, access to preventionand treatment
remains unequal. Recent data from the
National SyndemicDiseases Control Council
(NSDCC) shows that coverage among key
populations such as Men who have Sex
with Men (MSM) and transgender persons
remains far below national averages. Only
about one-third of MSM and less than half
of transgender persons were reached with
HIV prevention services in early 2025.

Many health facilities still lack the capacity
and willingness to serve LGBTQ+ persons in
a respectful, confidential manner. Reports
from galck+, UHAI, and other organizations
cite cases where patients were denied
treatment, subjected to verbal abuse, or
had their personal information shared
without consent. Such experiences hinder
access to HIV services.

Both transgender and LBQ persons are
overlooked in HIV programming and services
because health data systems still rely on
binary gender categories and exclude other
sexual orientation. As a result, it is difficult to
plan services or measure outcomes for these
communities.

c. Impact of Funding Transitions and
Policy Ambiguity

Following “stop-work orders” from the
US government and a PEPFAR funding
freeze in February 2025, the capacities of
Drop-In Centres (DICEs) and community-
led HIV programming were disrupted.
Although a limited waiver later allowed
“life-saving HIV services” like Prevention
of Mother-to-Child Transmission (PMTCT)
and Pre-Exposure Prophylaxis (PrEP) for
pregnant and breastfeeding women, other
prevention programs stayed suspended.

Without a clear national framework, gaps
have emerged in financing, coordination,
and accountability during this transition.
Safe spaces that once provided trusted
services to LGBTQ+ persons now face
uncertainty and underfunding. This

situation threatens Kenya's HIV progress
and undermines the state’s duty to advance
the right to health under Article 21(2) of the
Constitution.

d. Rising Stigma and Anti-Rights

Narratives

Kenya has seen a surge in
organized anti-rights movements
that have intensified stigma and
violence against LGBTO+ persons.
These movements are driven
oy alliances between religious
leaders, conservative politicians,
and some civic actors who frame
| GRTO+ identities as threats to
morality, culture, and national
sovereignty. Prominent church
leaders have mobilized through
sermons and media platforms to
oppose L GBTOQ+rights,particularly
following the Supreme Courts
2023 ruling allowing LGCBTO+

associations to register.

Political figures have echoed these
sentiments, most notably through the
Family Protection Bill (2023), which seeks
to criminalize same-sex relations and
advocacy. State institutions such as the
Kenya Film Classification Board (KFCB)
have reinforced this moral agenda by
censoring LGBTQ+ content, while faith-
based networks spread disinformation
and hate speech. These actions have
collectively fueled public hostility, leading
to widespread harassment and violence.

The review finds that the right to health,
while constitutionally guaranteed and
anchored in international and regional
instruments, remains out of reach for
many LGBTQ+ persons. Persistent legal,
structural, and social barriers continue to
limit equitable access to HIV prevention,
treatment, and care. To close these



gaps and align Kenya’'s health system
with its constitutional and human rights
obligations, the study recommends the
following actions:

1.2 Key Recommendations

a. Strengthen legal and policy reforms
for inclusive health access

Undertake a comprehensive review of
national laws and policies to align them
with constitutional guarantees of equality
and health. Repeal sections of the Penal
Code that criminalize consensual same-
sex relations, enact protections against
discrimination based on sexual orientation,
gender identity and expression and HIV
status, and develop policy guidelines that
realize the right to health for these groups.

b. Improve access to quality HIV and
health services for LGBTQ+ persons

Invest in capacity-building for health
workers on non-discrimination,
confidentiality, and inclusive care.

Preserve and strengthen existing models
such as Drop-In Centres (DICEs) while
enhancing capacity for integrated service
delivery at both county and community
levels.

c. Enhance institutional accountability
and coordination in the health sector

Activate and strengthen mechanisms for
intergovernmental collaboration,including
the Health Sector Inter-Governmental
Consultative Forum. Establish a Health
Service Commission to improve workforce
standards and empower regulatory bodies

to enforce anti-discrimination provisions
and quality-of-care standards across
public and private facilities.

d. Safeguard the right to health during
emergencies and humanitarian
situations

Develop rights-based emergency health
policies and continuity plans for essential
HIV and sexual health services during
pandemics or crises. Ensure preparedness
frameworks include protections for
vulnerable and marginalized populations,
with clear, non-discriminatory treatment
protocols.

e. Promote awareness, inclusion, and
public engagement

Launch nationwide awareness campaigns
on the right to health and the harms of
stigma. Facilitate structured participation
of LGBTQ+ persons and representatives in
policy development and monitoring and
support civil society efforts in advocacy
and strategic litigation to advance equality
and health rights for all.

f. Address and Counter Anti-Gender
and Anti-Rights Movements

Strengthen advocacy and public
education to counter anti-rights narratives
by grounding messaging in Kenya’'s
constitutional principles of equality, human
dignity, and non-discrimination. Efforts
should emphasize that protecting therights
of all persons, including LGBTQ+ individuals
and other marginalized groups, aligns with
Kenya's sovereignty and constitutional
values, and not against them.



This review was conducted to provide
an understanding of how Kenya's legal
and policy environment affects access
to HIV services for LGBTQ+ individuals. It
aims to identify the existing barriers, the
Impact of current and proposed laws,
and the opportunities for reform that
could strengthen rights and improve
Nealth outcomes.




2.0 INTRODUCTION & BACKGROUND

Kenya has made steady progress in
responding to HIV, with expanded access to
prevention, testing, and treatment services.
Despite this progress, marginalized groups
such as the LGBTQ+ persons continue to
face higher HIV prevalence rates and major
barriers to care. These challenges include
stigma and discrimination, as well as laws
and policies that criminalize same-sex
relations and discourage access to health
services.

Recent political and legislative
developments, including proposals such
as the Family Protection Bill (2023), have
intensified public hostility and created
new risks for LGBTQ+ persons. Anti-rights
movements and disinformation campaigns
havealsoundermined publicunderstanding
of sexual and gender diversity, causing
fear and marginalization. These dynamics
weaken Kenya’'s overall HIV response by
deterring affected communities from
seeking healthcare services.

This review was conducted to provide
an understanding of how Kenya's legal
and policy environment affects access
to HIV services for LGBTQ+ individuals. It
aims to identify the existing barriers, the
impact of current and proposed laws, and
the opportunities for reform that could
strengthen rights and improve health
outcomes.

2.1 Scope & Objectives of the desk
review

2.1.1 Purpose of the study

The purpose of this desk review is to assess
the relationship between Kenya's legal
framework, policies, and practices, and
their impact on LGBTQ+ persons to access
HIV prevention, treatment, and care. The
study is designed to provide evidence for

advocacy, legal reform, and policy dialogue
aimed at promoting inclusion and non-
discrimination in the national HIV response.

2.1.2 Objectives of the review

i. Examine existing laws, policies, and
institutional frameworks that affect
HIV prevention, treatment, and care
for LGBTQ+ persons in Kenya.

ii. Analyze how these laws and
practices such as criminalization,
regulatory barriers, and service
delivery gaps impact access to HIV
services among LGBTQ+ persons.

iii. Identify key policy and legal gaps,
as well as opportunities for reform,
within Kenya’'s HIV and human
rights landscape.

2.1.3 Scope of the desk review

This review analyzes how Kenya's
legal and policy environment
affects LOBTQ+ people's access
to HIV services. [t examines
Nnational laws, policies, and Kenya's
obligations under regional and
iNnternational nhumMan rights
instruments, including the UDHR,
ICCPR ICESCR, African Charter on
Human and Peoples’ Rights, and

relevant international guidelines.

It reviews national laws, policies, court
decisions, government and civil society
reports, and anti-rights narratives that
influence Kenya’s HIV response and affect
LGBTQ+ rights.



2.2 Methodology

2.2.1 Data Collection Method

The review used a document-based search
strategy to identify credible and relevant
materials. Sources included:

O National legislation, regulations, and
policy frameworks related to HIV,
health, and human rights;

O Judicial decisions interpreting laws
that affect LGBTQ+ persons or
access to health services;

O Reports and strategic plans from
national bodies such as the National
AIDS Control Council (NACCQC),
Ministry of Health (MoH), and Kenya
National Commission on Human
Rights (KNCHR);

O Research studies, policy briefs, and
advocacy reports from civil society
organizations and community-led
networks;

O Regional and international
instruments and guidance
from organizations such as
WHO, UNAIDS, and the African
Commission on Human and Peoples’
Rights.

2.2.2 Inclusion Criteria

Literature had to focus on one or more of
the following:

i. HIV prevention, treatment, or care in
Kenya;

ii. Legal and policy frameworks
influencing access to health
services;

iii. Human rights issues related to
sexual orientation, gender identity,
or expression;

iv. Regional or international human
rights obligations relevant to Kenya.

2.2.3 Data Analysis Method

The analysis involved a qualitative review
and thematic coding of the collected

materials. Information was grouped
into key themes aligned with the review
objectives

i. The legal and policy environment for
HIV and LGBTQ+ rights;

ii. Impact of laws and practices on
access to HIV services;

iii. Role of anti-rights narratives and
movements; and

iv. Opportunities and gaps for reform
and advocacy.

2.3 Situation Analysis

2.3.1 HIV Burden and Prevalence

Kenya still carries one of the
largest HIV burdensin Africa, even
though steady progress has been
made in reducing infections and
expanding access to treatment.
Currently, the HIV prevalence in
Kenya is estimated at 3.3% among
adults aged 15-49 vyears old (95%
confidence interval [Cl] 3.2%-3.4%).
Further, out of 52 million people
(2024 Kenya National Bureau
of Statistics estimate), about 14
million people are living with
HIV in Kenya, of whom 1.3 million
are adults aged 15 years or older.
Although there has been adecline
N new HIV infections (from
100,000 in 2010 to 17000 in 2023,
83% decrease) and AlDS-related
deaths (from 58000 in 2010 to
21,000 in 2023, 64% decrease) In
Kenya, these numbers of new
HIV infections and AlDS-related

deaths in 2023 are still high!

Key Populations (KPs) including Female
Sex Workers (FSW), Men who have Sex
with Men (MSM), People Who Inject
Drugs (PWID), and transgender persons



continue to shoulder a disproportionate
share of new HIV infections. A report by
the National Syndemic Diseases Control
Council (NSDCC) found that MSM are
more likely to be affected by HIV because
of issues such as stigma in society, unfair
laws, and difficulty accessing healthcare
services. It is estimated that MSM have
HIV prevalence about 6-fold higher than
the general population (18.2% vs 3.3%), with
disparities across the country.?

Recent national data further highlights
the uneven coverage and systemic gaps
in HIV service delivery to key populations.
Between January and June 2025, only 55%
of targeted FSWs, 32% of targeted MSM,
and 39% of targeted transgender persons
were reached with HIV prevention services.?
Although service quality among those
reached remains strong as reflected in high
rates of peer education, HIV testing, and
STI/TB screening, nearly half of targeted
individuals remain unreached. Among those
served, many still do not receive condoms or
lubricants as needed, suggesting persistent
gaps in commodity distribution.

These disparities reflect
institutionalized stigma and fear,
where punitive laws, harassment, and
discrimination in healthcare facilities
make it harder for LGBTQ+ persons to
access essential services. Such evidence
underscores that Kenya's HIV response,
while strong at policy level, remains deeply

constrained by legal and social barriers.

patterns of

2.3.2 Progress Toward the 95-95-95
Targets

Kenya has made considerable progress
toward achieving the UNAIDS 95-95-95
targets and is widely recognized as one of
Africa’s success stories in HIV control. By
2023, an estimated 97% of people living
with HIV knew their status, 97% of those
diagnosed were receiving antiretroviral
therapy (ART), and 94% of those on
treatment had achieved viral suppression.*
Community testing and index partner
testing have beeninstrumental in achieving
near-universal diagnostic coverage.

However, these statistics have disparities
among marginalized populations,
particularly LGBTQ+ persons. The surveys
rarely capture data on LGBTQ+ persons
in official HIV statistics. As a result,
programming and resource allocation
are often guided by limited data, further
marginalizing and excluding the most
affected. The binary gender structure of the
Kenya Health Information System (KHIS)
also limits accurate data collection and
undermines the ability to track progress
among diverse gender groups.®

The lack of data on LGBTQ+ people shows
how Kenya'’s policies fall short. Although the
country is moving towards global HIV targets,
harsh discriminatory laws and policies
continue to prevent the inclusion of LGBTQ+
communities in health data and services.



Regionally, Africa’'s human rights frameworks also
reinforce these global commitments. The African
Charter on Human and Peoples’ Rights, the Maputo
Protocol, and ACHPR Resolution 275 all affirm that
all persons are entitled to protection from violence,
discrimination, and ill-treatment. These frameworks
link health, dignity, and equality, all of which
establish a foundation for inclusive access to HIV and
other health services. Kenya as a State Party to most
of these instruments is legally bound to respect,
porotect, and fulfil the rights in these frameworks. This
includes aligning national laws and health policies
with international standards on equality, non-
discrimination, and access to healthcare, especially
for populations disproportionately affected by HIV,
such as LOBTQ+ persons and.




3.0 LEGAL AND POLICY FRAMEWORKS FOR LGBTQ+ RIGHTS AND
ACCESS TO HIV SERVICES

3.1 Global
Frameworks

and Regional Policy

There is growing recognition within the
international community of the elevated
risk of human rights violations faced
by sexual minorities. As a result, global
human rights instruments affirm that
every individual is entitled to equality,
dignity, and non-discrimination, forming
the basis for inclusive health access.
Although most treaties do not directly
reference sexual orientation or gender
identity, United Nations treaty bodies and
Special Procedures have interpreted them
as falling under the principles of equality
and “other status.” The term ‘other status’
includes sexual orientation and transsexual
status.®

Regionally, Africa’s human rights
frameworks also reinforce these global
commitments. The African Charter on

Human and Peoples’ Rights, the Maputo
Protocol, and ACHPR Resolution 275 all
affirm that all persons are entitled to
protection from violence, discrimination,
and ill-treatment. These frameworks link
health, dignity, and equality, all of which
establish a foundation for inclusive access
to HIV and other health services. Kenya as
a State Party to most of these instruments
is legally bound to respect, protect, and
fulfil the rights in these frameworks. This
includes aligning national laws and health
policies with international standards on
equality, non-discrimination, and access
to healthcare, especially for populations
disproportionately affected by HIV, such
as LGBTQ+ persons and.

The table below summarizes key global
and regional instruments, their relevant
provisions, and their significance for
advancing health rights and equality for
LGBTQ+ persons in Kenya.

Table 1: Key Global and Regional Human Rights Instruments Relevant to LGBTQ+ Rights

and Access to HIV Services

Instrument/ Relevant Articles

Framework

Key Rights/provisions

African Charter on
Human and Peoples’

Rights (ACHPR) (1981)
law.

Art. 4: Right to life.

Art. 2: Non-discrimination.

Art. 3: Equality before the

The Charter does not mention sexual
orientation as a protected category
for purposes of nondiscrimination,
and the issue of sexual orientation
has remained largely outside of the
African Commission’s consideration.”

Art. 5: Respect for human
dignity and prohibition of

torture or cruel treatment.

Art.16: Right to health.

The Charter does, however, include
“other status,” which other U.N.
bodies have interpreted as including
LGBTQ+ individuals, and the African
Commission has expressed concern
about “intolerance towards sexual
minorities.
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Instrument/
Framework

Relevant Articles

Key Rights/provisions

Maputo Protocol
(Protocol to the African
Charter on the Rights
of Women in Africa)
(2003)

Art. 2: Elimination of
discrimination.

Art. 14: Women'’s health
and reproductive rights.

Affirms women'’s rights to control their
fertility, choose contraception, and
access reproductive health services.
Maputo Protocol does not reference
sexual orientation, but it supports bodily
autonomy and informed consent, which
are key principles for both women and
LGBTQ+ persons in relation to HIV and
sexual health.

ACHPR Resolution 275
(2014) on Protection
Against Violence and
Other Human Rights
Violations against
Persons on the Basis of
Their Real or Imputed
Sexual Orientation or
Gender Identity

Entire Resolution

Calls on States to end violence, ensure
accountability, and prevent discrimination
against individuals based on real or
perceived sexual orientation or gender
identity. This resolution marks the first
recognition by the African Commission
that LGBTQ+ persons are entitled to full
protection under the African Charter.

Universal Declaration
on Human Rights
(UDHR, 1948)

Art.1-2: All human beings
are born free and equal in
dignity and rights; non-
discrimination.

Art. 3: Right to life, liberty,
and security of a person.

Art. 5: Freedom from
torture or cruel, inhuman,
or degrading treatment.

Art.12: Right to privacy.
Art. 25: Right to an
adequate standard of
living, including medical
care and health.

UDHR establishes the foundation

for universality, equality, and non-
discrimination in access to healthcare,
including HIV prevention, treatment, and
care. While it does not explicitly mention
sexual orientation or gender identity,
these are recognized under “other status,”
providing a basis for protecting LGBTQ+
persons from stigma, discrimination, and
breaches of confidentiality in healthcare
settings.

International Covenant
on Civil and Political
Rights (ICCPR) (1966)

Art. 2(1): Obligation of
States to respect and
ensure rights without
distinction. Art. 7:
Prohibition of torture,
cruel, inhuman, or
degrading treatment. Art.
17: Right to privacy. Art.
26: Equality before the
law and equal protection.

Obligates States to uphold civil and
political rights for all individuals without
discrimination, including on the basis

of “other status”. These provisions are
relevant to LGBTQ+ persons’ access to

HIV services in Kenya, where stigma,
criminalization, and breaches of privacy
often deter individuals from seeking care.
The right to privacy (Art. 17) protects
confidential HIV testing and treatment,
while equality and non-discrimination
provisions (Arts. 2 and 26) require Kenya
to ensure that LGBTQ+ persons can access
healthcare services safely and without fear
of harassment or exposure.




n

Instrument/ Relevant Articles Key Rights/provisions
Framework

International Covenant | Art. 2(2): Non- Recognizes that the right to health must
on Economic, Social discrimination in be realized without discrimination. The
and Cultural Rights enjoyment of all rights. Committee on Economic, Social and
(ICESCR) (1966) Art.12: Right to the Cultural Rights (CESCR), through General
highest attainable Comment No. 14, affirms that accessibility
standard of physical and |to healthcare must be available,
mental health. accessible, acceptable, and of good
quality (the AAAQ framework).
Convention Against Art.1-2: Definition and Imposes a legal duty on States to prevent
Torture and Other prohibition of torture. Art. | and punish acts of torture or inhuman
Cruel, Inhuman or 16: Obligation to prevent |treatment. In 2001, the Special Rapporteur
Degrading Treatment | acts of cruel, inhuman, or | of the Commission on Human Rights
or Punishment (CAT) degrading treatment. called for reports from States regarding
(1984) ill-treatment of sexual minorities by state

officials and, based on the submissions,
concluded that discrimination based

on sexual orientation contributes to the
dehumanization of LGBTQ+ people, which
is often a necessary condition to torture.

Convention on Art. 1: Definition of Establishes the obligation to
the Elimination discrimination against ensure equal access to healthcare
gf All qum: of Acainet women. and eliminate discrimination
i tlanlintdiol i /ot Ik ) against women, which extends to
Women (CEDAW) (1979) | Art.2-3: State | vl
obligations to eliminate esbian, bisexual, transgender, and
discrimination. intersex women as interpreted by

the CEDAW Committee (General

Art.12: Access to Recommendations No. 24 and 35).

healthcare.

3.2 Constitutional Framework

The Constitution of Kenya, 2010 (CoK), is widely applauded for its transformative Bill of
Rights (Chapter Four). The adoption of the CoK marked a significant shift toward a human
rights-centered approach to governance, placing an emphasis on dignity, equality, and
inclusiveness.

Article 2(4) affirms its supremacy, rendering void any law inconsistent with its provisions,
including remnants of colonial-era laws such as Penal Code sections 162, 163, and 165,
which continue to criminalize consensual same-sex relations. These sections have come
under scrutiny for contravening constitutional guarantees of equality, privacy, dignity,
and the right to health.

Article 27 on equality and non-discrimination, Article 28 on human dignity, and Article
10(2)(b), which enshrines national values such as inclusiveness, equity, and protection of
the marginalized also create a strong foundation for ensuring equitable access to health
and HIV services for all Kenyans, irrespective of sexual orientation or gender identity.

The following table summarizes the main constitutional provisions relevant to this analysis.



12

Table 2: Constitutional Provisions Relevant to the Right to Health and Non-Discrimination
for LGBTQ+ Persons in Kenya

Article of the
Constitution

Content/Key Provision

Relevance to LGBTQ+ Persons and Access to
HIV Services

Art. 2(5)- (6)
(General Rules
of International
Law)

Incorporates international
treaties and conventions
ratified by Kenya into
domestic law, making
them part of the national
legal framework.

Aligns Kenya'’s legal obligations with international
human rights standards, including those
protecting equality, non-discrimination, and

the right to health. This means the State must
apply global HIV and human rights norms to all
individuals, including LGBTQ+ persons.

Article10 Lists core national values | Requires all State organs and public officers

(National such as human dignity, to uphold these principles in policymaking,

Values and equity, inclusiveness, implementation, and service delivery. It obliges

Principles of non-discrimination, government agencies to ensure that HIV policies

Governance and protection of the and health programs are inclusive and responsive
marginalized. to the needs of LGBTQ+ persons.

Art. 27 Guarantees equality Serves as the cornerstone of non-discrimination.

(Equality and
Freedom from
Discrimination.

before the law and
prohibits discrimination on
any ground, including “sex”
or “other status.”

Kenyan courts have interpreted “sex” and “other
status” to include sexual orientation, gender
identity, and HIV status. It therefore protects
LGBTQ+ persons from discriminatory treatment in
healthcare and access to HIV services.

Art.28 (Human
dignity)

Every person has inherent
dignity and the right

to have that dignity
respected and protected.

Forms the ethical foundation for equal and
respectful healthcare delivery. Denying or
degrading treatment to persons based on their
real or perceived sexual orientation, sexual
identity, and sexual expression in HIV service
settings violates this constitutional right.

Art. 29
(Freedom and
Security of the
Person.)

Protects individuals from
torture, cruel, inhuman,
or degrading treatment or
punishment.

Upholds bodily autonomy and informed
consent. It prohibits harmful or coercive medical
practices, such as forced HIV testing or invasive
examinations often reported among LGBTQ+
persons.

Art. 31 (Privacy)

Protects every person’s
right to privacy, which
includes protection of
personal and health-
related information.

Safeguards confidentiality in HIV testing,
treatment, and counseling. This is critical for
LGBTQ+ persons, who often face breaches
of privacy and fear of exposure in healthcare
settings.

Art. 36
(Freedom of
Association)

Every person has the right
to freedom of association.

Enables LGBTQ+ groups and networks to organize
for advocacy, peer support, and delivery of
community-based HIV services, a right affirmed
by the 2023 Supreme Court ruling in Eric Gitari &
Others v NGO Coordination Board.

Art.43(1)(a) &
(2)

Economic and
Social Rights
(Right to
Health)

Guarantees the right to
the highest attainable
standard of health,
including healthcare

and reproductive health
services. Places an
obligation on the State to
take legislative, policy, and
other measures to achieve
this right.

Establishes the State’s duty to ensure that HIV
prevention, testing, and treatment services

are available, accessible, acceptable, and of
good quality (AAAQ framework) for all persons,
including LGBTQ+ individuals.




3.2.1 Gaps and Challenges in
Implementation of the Constitution

While the Constitution of Kenya is regarded
as one of the most progressive in Africa,
its implementation has revealed gaps
in relation to the protection of LGBTQ+
persons and access to HIV prevention,
treatment, care, and support services.
Whereas sexual orientation is a prohibited
ground for discrimination under Article
27(4), significant gaps remain, gender
identity and expression lack explicit
constitutional recognition, and more
critically, enforcement and accountability
mechanisms remain weak despite clear
legal protection.

O Lack of Protection Based on Sexual
Orientation and Gender Identity

Article 27 of the Constitution
guarantees equality before the
law and prohibits discrimination
on several grounds, including sex,
race, and religion. While the 2023
Supreme Court ruling® interpreted
this provision to encompass sexual
orientation and gender identity, the
absence of explicit constitutional
language has allowed state and non-
state actors to justify exclusionary
practices and discrimination against
LGBTQ+ persons, particularly in
the health sector. Contradictory
statutory landscape (criminal law
vs. constitutional protections)
undermines constitutional
guarantees.

Although the Constitution upholds
equality, dignity, and privacy,
provisions of the Penal Code
(Sections 162,163, and 165) criminalize
consensual same-sex  conduct.
This contradiction undermines
constitutional protections and fuels
fear, stigma, and discrimination.
The Kenya National Commission on
Human Rights (KNCHR, 2021) and the
UN Human Rights Committee have
repeatedly noted that criminalization
contradicts Kenya’s constitutional
principles and international human
rights obligations under instruments
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such as the ICCPR and the African
Charter on Human and Peoples’
Rights.

O Weak enforcement mechanisms and
limited remedies forrights violations
in health settings

Although Article 43 of the Constitution
guarantees every person the right
to the highest attainable standard
of health, in practice, this right is
unevenly realized. LGBTQ+ persons
continue to face significant structural
barriers in accessing health services.

O Permissive environment for abusive
policing and medically intrusive
practices despite constitutional
protections

The Constitution prohibits cruel,
inhuman or degrading treatment,
yet forced anal examinations and
coerced HIV testing were reported
and litigated. Courts have eventually
condemned such practices, but their
occurrence shows a disconnect
between constitutional norms and
frontline policing/medical practice.
This undermines trust in health
providers and creates barriers to HIV
testing and care.

At Its core, Sections 162 and 165
criminalize  private, consensual
acts between adults, effectively
erasing the zone of privacy
orotected by Article 31 of the
Constitution.  The  right to
orivacy encompasses personal
autonomy, intimacy, and moral
choice, values which are central
to human dignity and liberty in

an open and democratic society.

3.2.2 The Penal Code and Its
Unconstitutionality in Relation to
LGBTQ+ Rights

Sections 162 and 165 of Kenya’s Penal Code
remain among the most consequential



laws affecting therights, dignity, and health
of LGBTQ+ persons. These provisions,
inherited from colonial-era legislation,
criminalize consensual same-sex relations
between adults under the label of “carnal
knowledge against the order of nature” and
“grossindecency.” Section162 prescribes up
to 14 years of imprisonment, while section
165 provides for five to seven years for acts
deemed “grossly indecent” between men,
whether conducted in public or private.

Despite the promulgation of Kenya's
progressive Constitution of 2010, which
enshrines the right to privacy (Article 31),
equality and freedom from discrimination
(Article 27), and human dignity (Article
28), these Penal Code provisions continue
to undermine these guarantees. Their
enforcement, whether through police
harassment, social stigma, or institutional
discrimination has profound implications
for access to health services, particularly in
the context of HIV prevention, treatment,
and care.

By criminalizing private sexual
conduct, the Penal Code
empowers the state to intrude
INto the most intimate aspects

of individuals' lives, thereby
undermining the very notion
of personal freedom. The
Constitution  allows  for  the

limitation of rights under Article
24 only If such limitations are
reasonable and justifiable In an
open and democratic society
based on  human  dignity,
equality, and freedom. The
continued existence of these
orovisions fails this test. There s
No rational connection between
criminalizing same-sex intimacy
and protecting public morality,
family, or social order.
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The High Court's 2019 decision in EG &
7 Others v Attorney-General upheld the
Penal Code’s constitutionality, reasoning
that decriminalization would contradict
Article 45(2), which recognizes the right
to marry “a person of the opposite sex.”™
However, legal scholars have noted that this
interpretation misreads the Constitution.
Article 45(2) does not prohibit same-sex
relationships; it merely guarantees the
right to heterosexual marriage. It does not
mandate the criminalization of other forms
of adult relationships, nor does it override
the constitutional right to privacy and
dignity.

The Penal Code’s provisions directly
conflict with several constitutional articles:

O Article 27 (Equality and Freedom
from Discrimination): The Penal
Code discriminates on the basis of
sexual orientation, contrary to the
constitutional principle that every
person is equal before the law.

O Article 28 (Human Dignity):
Criminalizing consensual adult
relationships undermines the

inherent dignity of LGBTQ+ persons.

O Article31(Privacy):Thecriminalization
of consensual adult intimacy intrudes
into private life without legitimate
justification.

O Article 43 (Right to Health): The fear
of arrest and social stigma resulting
from criminalization hinders access
to healthcare and HIV prevention
services.

3.3 Other Legal and Health System
Frameworks Relevant to HIV and
LGBTQ+ Rights in Kenya

Kenya'snationallegalandpolicy frameworks
operationalize the constitutional
guarantees of the right to health and
equality, while translating international
and regional human rights obligations into
actionable strategies. Instruments such
as the Health Act (2017), the HIV and AIDS



Prevention and Control Act (2006), and the
Kenya AIDS Strategic Framework (KASF II
2020/21-2024/25) provide the foundation
for HIV prevention, treatment, and care.
These frameworks also shape how health
services are designed and delivered
to key and marginalized populations,
including LGBTQ+ persons. However,
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despite progressive provisions, gaps in
implementation, entrenched stigma, and
weak enforcement continue to undermine
equitable access to HIV and health services.

The below table summarizes primary
statutes in relation to LGBTQ+ persons and
access to HIV services.

Table 3: National Legal and Policy Frameworks on Health, HIV, and LGBTQ+ Inclusion in

Kenya
Instrument/ |Key Provisions related | Relevance to LGBTQ+ | Gaps and
Framework to Health & HIV Rights and Inclusion |Implementation
Challenges
Health Act, Establishes the right to | Promotes non- Lack of enforcement
2017 the highest attainable discrimination in of anti-discrimination
standard of health health access, but provisions; limited
(Section 4), ensures implementation for training of health
access to health services | LGBTQ+ persons personnel on sexual and
without discrimination, |remains weak due gender diversity.
and provides for to stigma in health
patients’ rights and facilities.
responsibilities.
Kenya AIDS Seeks to reduce new HIV | Calls for non- Implementation
Strategic infections by 75% and discriminatory access constrained by moral
Framework address inequalities in to services. and political resistance;
(KASF II) accessing healthcare. criminalization of same-
2020/21- sex relations impedes
2024/25" outreach and funding to
LGBTQ+ persons.
Public Health Provides a legal basis Lacks specific Outdated provisions and
Act (Cap 242)? |for disease prevention, provisions for limited integration with
control, and treatment; | marginalized persons human rights standards;
empowers authorities including LGBTQ+ weak enforcement
to take necessary health | persons, leading to of patient privacy
measures. inequitable service protections.
delivery.
HIV and AIDS Establishes rights of Provides key Ambiguity in “deliberate
Prevention and | persons living with HIV | protections but lacks transmission” clause;
Control Act to privacy, employment, |direct inclusion of limited awareness of
(HAPCA) 2006 |and non-discrimination. | LGBTQ+ persons and protections.
(Revised 2012)" | Criminalizes deliberate may be misused to
transmission of HIV. target marginalized
groups.
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Instrument/
Framework

Sexual
Offenses Act
(2006)

Key Provisions related
to Health & HIV

Criminalizes “indecent
acts between adults”
but provides no clear
legal definition of what
constitutes such acts.
The Act aims to prevent
and punish sexual
violence, coercion,

and abuse, thereby
promoting sexual health
and safeguarding bodily
integrity.

Relevance to LGBTQ+
Rights and Inclusion

While intended to
protect against sexual
violence, the broad
and vague language

of Section 11 has
created room for the
criminalization of
consensual same-

sex intimacy among
women, especially
lesbian, bisexual, and
queer (LBQ) individuals.
The GALCK (2016) study
found that LBQ women
who engage in same-
sex practices may be
prosecuted under this
clause, even though
Kenyan law does not
directly outlaw female
same-sex relations.

Gaps and
Implementation
Challenges

The lack of a clear
definition for “indecent
acts” invites arbitrary
interpretation and
discriminatory
enforcement.

Data Protection
Act (2019)

Establishes the legal
framework for the
collection, storage,

and processing of
personal data. It
classifies health status,
sexual orientation,

and gender identity

as sensitive personal
data, requiring higher
levels of confidentiality
and explicit consent for
data handling. Health
facilities, research
institutions, and
implementing partners
are obligated to safeguard
this information and
prevent unauthorized
disclosure

This Act is critical for
protecting the privacy
and dignity of LGBTQ+
persons living with HIV
or accessing related
health services. Many
LGBTQ+ individuals fear
that disclosure of their
HIV status or sexual
orientation could
result in stigma, loss
of employment, family
rejection, or violence.

Weak enforcement,
limited awareness among
healthcare workers, and
inadequate training on
handling sensitive data
which expose LGBTQ+
persons to outing,
stigma, and secondary
discrimination.

foundation for

claiming accountability,

3.4 Judicial Enforcement and
Emerging Jurisprudence

The 2010 Constitution transformed health
rights in Kenya by giving legal force to the
right to the highest attainable standard
of health under Article 43(1)(a). For
persons living with or affected by HIV, this
provision provides an essential normative

promoting equality, and guaranteeing non-
discriminatory access to health services.
In addition, the Constitution’s guarantees
are reinforced by Articles 27 (equality and
non-discrimination), 28 (dignity), and 31
(privacy).

Since the Constitution made social and
economic rights justiciable, courts have
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played a growing role in interpreting and enforcing the right to health. Their decisions
directly impact HIV response and policy. Individuals and civil society groups have filed
public interest litigation and petitions, prompting the judiciary to clarify how constitutional
guarantees apply to people living with HIV. These cases address stigma, discrimination,
forced testing, and breaches of confidentiality.

Judicial enforcement has become an important way to address violations affecting
people living with HIV and those most at risk. For example, courts have ruled on the
criminalization of HIV transmission, involuntary testing and disclosure, denial of services,
and discriminatory treatment of LGBTQ+ persons in healthcare settings. Through these
rulings, courts recognize that the right to health must be implemented in ways that respect
privacy, autonomy, and non-discrimination.

Table 4: Summary of Relevant Case Law on Health, HIV, and LGBTQ+ Rights

Relevant Judicial Summary and Significance of the cases

Cases

AIDS Law Project v Summary of the Case:

Attorney General & Others | The AIDS Law Project petitioned the High Court to strike down
[2015] eKLR provisions of HAPCA that breached privacy and reinforced stigma
i against people living with HIV. The court found that those sections
Challenge to sections violated rights to privacy, equality, and health as guaranteed under
of the HIV and AIDS Articles 31, 27, and 43 of the Constitution.

Prevention and Control v e

Act (HAPCA), No. 14 Significance: _

of 2006 that allowed The judgment affirmed that confidentiality, informed consent, and
involuntary disclosure voluntary testing are constitutional requirements. It was a major win
of HIV status and for people living with HIV, helping reduce legal stigma and clarifying
criminalized HIV that punitive laws undermine public health objectives.

transmission.

Geoffrey Andare v Summary of the Case:

Attorney General & 2 The petitioner argued that the section was vague and risked
Others [2016] eKLR punishing people without proof of intent or transmission. The
Issue: court agreed that the law lacked clarity, contravened fair trial
Constitutionality of standards, and could discourage testing or disclosure of HIV
Section 24 of HAPCA,  |status.

which criminalized SR

“knowingly infecting Slgnlflc:Elr.lce: . T o
another person” with The decision warned against criminalizing health conditions. It
HIV. reinforced that HIV should be addressed through public health

and education rather than criminal prosecution, helping shift the
conversation toward human rights-based prevention strategies.

EG & 7 Others v Summary of the Case:

Attorney General & Eight men were arrested in Kwale County in 2015 and subjected

Another [2016] eKLR to forced anal examinations and HIV testing without consent. The
petitioners claimed violations of dignity, privacy, and health rights.

Issue: The Court of Appeal overturned the High Court’s dismissal and held

Use of forced anal that such exams are unconstitutional.

examinations and L

HIV testing on men Significance:

suspected of same-sex | The judgment condemned forced anal testing as cruel, inhuman, and

conduct. degrading treatment. It emphasized that medical procedures cannot

be used as tools of punishment, and that integrity of an individual’'s
body is part of the constitutional right to health.
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Relevant Judicial
Cases

Summary and Significance of the cases

EG & 7 Others v
Attorney General &
Another [2019] eKLR

- Challenge to Penal
Code Sections 162 and
165

Issue:
Constitutionality of
Penal Code provisions
criminalizing
consensual same-sex
relations.

Summary of the Case:

Petitioners supported by civil society, including KELIN, argued
that the Penal Code violated rights to equality, dignity, privacy,
and health. They presented expert evidence showing that
criminalization deters men who have sex with men from
accessing HIV prevention and treatment. The High Court
upheld the Penal Code, finding no constitutional violation.

Significance:

While the outcome was disappointing for health advocates,

the case built a strong record linking criminalization to poor
health outcomes. It highlighted the conflict between outdated
criminal laws and Kenya'’s public health commitments to reduce
HIV transmission among LGBTQ+ persons.

Non-Governmental
Organisations
Coordination Board v
Eric Gitari & 5 Others
[2023] KESC 8 (KLR) -
Supreme Court

Issue:

Refusal to register
an LGBTQ+ rights
organization.

Summary of the Case:

After years of litigation, the Supreme Court upheld lower court
decisions allowing the registration of LGBTQ+ associations. It

ruled that denying registration based on sexual orientation is
discriminatory and inconsistent with Articles 27 (non-discrimination)
and 36 (freedom of association).

Significance:

This ruling was a breakthrough for equality and health rights. It
allowed LGBTQ+ organizations to operate legally and engage in
HIV prevention and advocacy work. The decision affirmed that
constitutional protections apply to all Kenyans without exception.

A.M. & 6 Others v
Attorney General & 3
Others [2020] eKLR

Issue:

Violation of privacy
and dignity through
disclosure of HIV status.

Summary of the Case:

The petitioners, all living with HIV, sued a government agency after
their medical information was released without consent. The court
ruled that the disclosure violated their constitutional rights to privacy
and health.

Significance:

The case confirmed that medical confidentiality is an essential part of
the right to health. It compelled public institutions to strengthen data
protection and confidentiality in handling HIV-related information.

Petition No. EO02 of
2020 - GALCK & Others
v Attorney General
(Ongoing)

Issue:
Constitutionality of
laws criminalizing
same-sex conduct and
their impact on HIV
response.

Summary of the Case:

The Gay and Lesbian Coalition of Kenya and partner groups argue
that the Penal Code violates rights to equality, dignity, and health by
criminalizing consensual same-sex relations. They contend that these
laws block LGBTQ+ persons from accessing HIV services. The petition
is still pending before the Court of Appeal.

Significance:

This case builds on earlier jurisprudence, challenging how
criminalization affects Kenya’s public health strategy. Its outcome will
influence both HIV policy and the broader human rights environment.
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Relevant Judicial
Cases

Summary and Significance of the cases

Petition No. 15 of 2019
- S.C. v Director of
Public Prosecutions &
Others

Issue:

Violation of the rights
to dignity, privacy,
and equality of a
transgender woman
detained in a male
facility.

Summary of the Case:

S.C., a transgender woman, was arrested in Eldoret in 2019 and
subjected to invasive examinations to “verify” her gender before
being held in a male cell. The High Court ruled that these actions
were degrading and unconstitutional. It directed the State to enact a
Transgender Protection Rights Act or amend existing law to ensure
recognition and protection of transgender persons.

Significance:

The 2025 ruling was a major legal victory for transgender rights,
affirming self-identification and mandating state reforms against
discrimination.




National strategy documents and epidemiological
assessments estimate that KPs contribute a
large share of new infections and that prevalence
among KPs remains many times higher than
national averages (for example: FSW: 29-30%, MSM:
18%, PWID:18% in recent national estimates)“. The
Kenya AIDS Strategic Framework shows strong
policy recognition of KPs as a priority for epidemic
control, but the persistence of criminalizing
laws, discriminatory practices and social hostility
undermines the translation of those policy
commitments into inclusive HIV services for
LCBTQ+ people”
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4.0 IMPACT OF LAWS AND PRACTICES ON ACCESS TO HIV AND
HEALTH SERVICES

Kenya'sHIVresponsehasmadeconsiderable
progress at the population level over the
last decade, but the epidemic remains
concentrated among KPs, including men
who are MSM, sex workers, PWID and
transgender people. This group has a higher
HIV burden than the general population.

National strategy = documents and
epidemiological assessments estimate
that KPs contribute a large share of new
infections and that prevalence among KPs
remains many times higher than national
averages (for example: FSW: 29-30%,
MSM: 18%, PWID:18% in recent national
estimates)“. The Kenya AIDS Strategic
Framework shows strong policy recognition
of KPs as a priority for epidemic control,
but the persistence of criminalizing laws,
discriminatory practices and social hostility
undermines the translation of those policy
commitments into inclusive HIV services
for LGBTQ+ people™

According to a report by UHAI —
the East African Sexual Health
and Rights Initiative® about 4
out of 10 LGBTQ+ persons in
East Africa responded that they
were denied health services on
account of their gender identity
with 46% responding that they
were denied services due to
their sexual orientation. Further,
about 4 out of 10 respondents
(37.44%) confirmed staying away
from health services due to their
sexual orientation.

The below are some common ways laws and
practices impacts access to HIV services
for LGBTQ+ persons:

4.1 Assessment of How Laws Impact
Rights and Access to HIV Services
for LGBTQ+ Persons

a. Criminalization and fear of arrest

The Penal Code criminalizes “carnal
knowledge against the order of nature”
(s.162), “attempts to commit unnatural
offences” (s.163), and “gross indecency
between males” (s.165), punishable
by up to 14 years in prison. Although
prosecutions are rare, the law’s existence
perpetuates fear and legitimizes
harassment by law enforcement’”. Such
laws continue to undermine Kenya’'s HIV
response. Evidence presented before the
High Court in 2019 (as reported by the
Health and Human Rights Journal, June
2019) demonstrated that criminalization
drives MSM and other LGBTQ+ persons
away from HIV testing, treatment, and
counseling services for fear of arrest,
outing, or harassment. Due to societal
prejudice and the legal environment,
healthcare workers frequently deny
services, display judgmental attitudes, or
breach confidentiality.

The same evidence showed that criminal
sanctions “exacerbate and sustain an
environment of stigma and discrimination,”
heightening MSM'’s vulnerability to HIV
infection and compromising Kenya'’s overall
HIV response™. Such findings are consistent
with the WHO and UNAIDS consensus
that criminalization of same-sex behavior
obstructs progress toward epidemic
control by deterring people from accessing
prevention and treatment services.”

b. Discrimination in Healthcare settings



The Constitution guarantees equality and
human dignity, yet in practice, widespread
social stigma against LGBTQ+ persons
undermines these rights. A 2016 report by
galck+, The Lived Realities of LBQ women,
documented widespread discrimination in
healthcare facilities.?® Many LBQ women
reported being refused services or treated
with hostility in public hospitals, citing
breaches of confidentiality and fear of
disclosure as major deterrents to seeking
care. Participants noted that healthcare
professionals frequently violated medical
ethics by disclosing sexual orientation or
using derogatory language, forcing many
LBQ women to avoid care entirely.

Studies show young gay and bisexual men
in Kenya frequently report stigma and
discrimination in public clinics. A study
by Lanyo, Orago, and Mugo (2023) titled
“Uptake of HIV and AIDS Services among
Lesbian, Gay and Bisexual Identifying Youths
Aged 18 to 35 Years in Nairobi City County,
Kenya” found that 87% of respondents
experienced injustices when seeking HIV
services due to their sexual orientation.?

These experiences reflect the
failure of state institutions to meet
their constitutional obligation
under Article 43(1)(a); the right to
the highest attainable standard
of health, and to uphold the
orinciples of non-discrimination
and human dignity. Moreover,
the Sexual Offences Act (2006),
through its ambiguous "indecent
acts” clause under  Section
11, creates additional legal
vulnerability for LBQ women.
This ambiguity fosters fear of
orosecution  and  discourages
open discussion of sexual health
needs In  healthcare settings,
further limiting access to HIV and
reproductive health services.
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c. Structural Stigma

Fear of prosecution, stigma, and breaches
of confidentiality discourage HIV testing,
meaning many remain undiagnosed.
In areas and times when anti-LGBTQ+
narratives or arrests are publicized, testing
demand among sexual minorities drops.

Widespread “homophobia, biphobia,
transphobia, and targeted gender based
violence” continue to impede access to
HIV services. The continued criminalization
of same-sex relations and sex work,
combined with the lack of legal recognition
for transgender and gender-diverse
persons, excludes LGBTQ+ individuals from
equitable access to HIV care. Transgender
persons remain unrecognized within state
health systems, leading to the absence of
trans-affirming healthcare and gender-
sensitive HIV programming.

LGBTQ+ persons also face mental health
challenges such as depression, anxiety, and
trauma arising from fear of stigma, arrest,
and discrimination.

d. Reduced Prevention Uptake (PrEP,
Condoms)

Although PrEP policies target key
populations, uptake and persistence are
uneven among MSM and transgender

people in several counties. Local
programme data and partner reports
indicate low continuation rates, often

linked to harassment during outreach and
inconsistent commodity distribution. These
barriers lead to prevention gaps, meaning
many at high risk are not receiving PrEP or
consistent prevention tools.

e. Compromised Treatment, Retention &
Care

HIV treatment is available widely, but
continuity is undermined where individuals
fear arrest, stigma or confidentiality
breaches. Community clinics that are KP-
friendly show better retention and viral
suppression among LGBTQ+ patients,
but coverage is uneven. Displacements
(evictions, violence), legal risk, and stigma
at clinics contribute to missed follow-ups.



f. Law Enforcement Harassment &
Confidentiality Breaches

Forced anal or genital examinations used by
police as “evidence,” non-consensual HIV
testing, or disclosure of HIV status during
individual arrests instills fear in LGBTQ+
persons. One magistrate’s court awarded
compensation to two men arrested for
unnatural offenses, subjected to forced
genital exams and HIV tests.??

The effect of these laws and practices is
reduced service uptake, late diagnosis,
poor treatment adherence, and loss of
trust between LGBTQ+ persons and the
healthcare system. While Kenya has made
remarkable progress toward achieving the
UNAIDS 95-95-95 targets, this progress
risks stagnation if systemic legal and
policy barriers remain unaddressed.
Criminalization, stigma, and institutional
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discrimination continue to undermine
Kenya’'s otherwise progressive HIVresponse
and jeopardize its commitment to end AIDS
as a public health threat by 2030.

Inresponsetothechallengesfacing LGBTQ+
persons wishing to access healthcare,
especially in relation to HIV/AIDS and STls,
the NACC has called on the Government to
implement humanrights based approaches
to facilitate access to health services
particular to the prevention, treatment,
and care for HIV/AIDS.? In particular, the
NACC recommends policy interventions
aimed at removal of barriers to access to
information and services in public and
private entities, improving access to legal
and social justice and protection from
stigma and discrimination in the public
and private sector, and using human rights
approaches to assist programs to pursue a
zerotoleranceto stigmaanddiscrimination.



Religion remains a dominant moral and social
force in Kenya, and conservative faith leaders
nave played a vital role in mobilizing anti-rights
campaigns. Religious rhetoric often frames
homosexuality as an imported Western concept
that threatens African morality. For instance,
during the 2019 Easter address, Archbishop
Jackson Ole Sapit, head of the Anglican Church
of Kenya, asserted that “African culture forbids
homosexual conduct,” warning Kenyans to avoid
behavior that “undermines moral decency”.
Similarly, evangelical coalitions and Catholic
pishops actively opposed the International
Conference on Population and Development
(ICPD25) held in Nairobi in Novemlber 2019,
claiming that discussions on sexual and
reproductive health were a facade to “advance
abortion and homosexuality.”
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5.0 ANTI-RIGHTS MOVEMENTS AND DISINFORMATION

Kenya has withessed a growing number of
anti-rights movements. These narratives
not only reinforce discrimination and
violence but also directly impact access
to health and HIV services for LGBTQ+
persons. Theanti-rights ecosystemin Kenya
operates through intertwined familial,
religious, political, and media structures,
often weaponizing culture and morality to
resist equality and inclusion.

5.1 Role of Anti-Rights Movements
and Disinformation on HIV Services

a. Religious Mobilization and Moral
Framing

Religion remains a dominant moral and
social force in Kenya, and conservative
faith leaders have played a vital role in
mobilizing anti-rights campaigns. Religious
rhetoric often frames homosexuality as an
imported Western concept that threatens
African morality. For instance, during the
2019 Easter address, Archbishop Jackson
Ole Sapit, head of the Anglican Church of
Kenya, asserted that “African culture forbids
homosexual conduct,” warning Kenyans
to avoid behavior that “undermines moral
decency”. Similarly, evangelical coalitions
and Catholic bishops actively opposed the
International Conference on Population
and Development (ICPD25) held in
Nairobi in November 2019, claiming that
discussions on sexual and reproductive
health were a fagcade to “advance abortion
and homosexuality.”

These moral narratives have also been
weaponized to undermine public health
infrastructure that serves LGBTQ+ persons.
Anti-rights groups often target DICE
clinics as “centres of moral corruption,”
portraying them as fronts for “promoting
homosexuality” rather than life-saving HIV
interventions. Thisnarrative has contributed
to stigma against health workers and

beneficiaries, further discouraging affected
persons from accessing HIV services.

In March 2023, the Kenya Christian
Professionals Forum (KCPF) condemned
the Supreme Court ruling affirming
the right of LGBTQ+ persons to form
associations, pledging to “restore a culture
of life and family” and initiating plans for
a constitutional amendment to reinforce
prohibitions against homosexuality?

At the grassroots level, religious-led
homophobia manifests in exclusion
from churches, verbal abuse, and forced
conversionrituals. In an article by France 24,
it was highlighted how the Cosmopolitan
Affirming Church (CAC) in Nairobi emerged
as arare sanctuary for LGBTQ+ worshippers
escaping religious hostility.?

However, the existence of
iNnclusive religious spaces such
as CAC and openly queer clergy
like demonstrates an emergent
counter-narrative  within faith
communities, signaling  that
faith and inclusivity can coexist.
These alternative religious voices
remain small but are essential
to counter disinformation and
reclaimm moral narratives in
support of human dignity and
equality.

b. Political and Legislative Narratives

Religious and cultural conservatists have
found allies among political leaders
who leverage anti-LGBTQ+ sentiment to
consolidate moral authority. Members of
Parliament and faith-based lobby groups
have championed the Family Protection
Bill (2023)%¢. Member of Parliament, Peter
Kaluma, proposedthebillinparliament.The



bill aims to outlaw same-sex relationships,
LGBTQ+ activities, public cross-dressing
and related advocacy campaigns. The
bill seeks to further criminalize same-
sex conduct with a minimum ten-year
sentence and even the death penalty
for “aggravated homosexuality.” The
Bill also proposes to criminalize “public
advocacy of homosexuality,” punishable
by imprisonment. This poses a direct
threat to civil society and media freedom.
Kaluma introduced a motion to amend
the Constitution to define sex strictly
as biological sex at birth, excluding any
protection based on sexual orientation or
gender identity. Kaluma is also challenging
a 2023 Supreme Court ruling that allowed
the registration of LGBTQ+ organizations
in Kenya.

This legislative push aligns with
the rhetoric of “defending family
values' and is often accompanied
oy disinformation  portraying
LGBTO+rightsasaforeignagenda
imposed by international donors.
This has grave effects on public
Nealth including fear of visibility
and harassment of LOBTQ+
people to seek HIV prevention
and treatment services.

c. Family and Community-Based
Repression

Within Kenya’'s patriarchal and family-
centered social order, the concept of
family is deeply tied to heteronormative
expectations of marriage and procreation.
A report by galck+ 2016 documented that
many LBQ persons face violence from
their families for not conforming to these
gendered and reproductive expectations.
Participants in the study reported physical
assaults from relatives and social exclusion
that often forced them into unsafe
coping mechanisms such as transactional
relationships.?”

These experiences illustrate how “family
values,” weaponized under the rhetoric of
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tradition, translate into structural violence
and exclusion for queer individuals. In the
case of intersex persons, the 2019 Reuters
article “Kenyan Census Results a ‘Big
Win’ for Intersex People” noted that many
children undergo non-consensual surgeries
in infancy to “normalize” their bodies and
protect family reputation from ridicule.
Intersex adults frequently report lifelong
psychological trauma, family rejection, and
employment discrimination, showing how
stigma intersects with medical and familial
decision-making.?®

Such patterns are perpetuated by laws
that deem LGBTQ+ identities as deviant.
This undermines Kenya’'s constitutional
commitments to dignity (Article 28) and
equality (Article 27) and directly affects
health-seeking behavior by driving LGBTQ+
persons into secrecy and avoidance of
medical or psychosocial support.

d. Media, Censorship, and Digital
Disinformation

Kenya’'s media and regulatory institutions
have also been part of anti-rights discourse.
The Kenya Film Classification Board (KFCB)
has consistently censored LGBTQ+ content,
citing threats to “public morality.” Notable
examples include the banning of the 2018
film “Rafiki”for“promotinglesbianism”, later
temporarily lifted for Oscar consideration
following a High Court order. KFCB also
banned “I Am Samuel”, for “promoting
homosexuality,”.?® These restrictions form
part of a wider campaign to silence visibility
and reinforce the moral panic underpinning
the anti-rights movement. Such censorship
not only restricts artistic freedom but
also reinforces the invisibility of LGBTQ+
experiences in the public sphere.

Thereisalsodigitaldisinformation,especially
on social media, where organized groups
spread false claims linking LGBTQ+ rights to
moral decay or the spread of disease. Such
campaigns, often coordinated by religious
influencers and local politicians, fuel online
hate speech and offline violence.

Disinformation has also been central to the
anti-rights movements, often mobilized



around high-profile court rulings. After the
Supreme Court’s February 2023 decision
affirming the right of the National Gay
and Lesbian Human Rights Commission
(NGLHRC) to register as an NGO, social
media was flooded with false claims that
the Court had “legalized homosexuality”
and “opened the door to gay marriage.”
Hashtags such as #RejectLGBTAgenda and
#DefendOurFamilies trended, amplifying
hate speech and discrimination against
LGBTQ+ persons.”

Civil society monitors, including
galck+, reported an increase
N harassment and violence
following these campaigns. The
Lives on the Line report, a joint
civil society monitoring initiative

documented over 2100 cases
of violence, harassment, and
discrimination against sexual

and gender minorities in Kenya
between October 2025 and
September 2024. Among these,
082 involved harassments, 440
were physical assaults, 91 were
sexual violations, and 102 were
evictions,  with  transgender
persons accounting for nearly
one-third  of  all reported
violations.*©
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Such hostility is fueled by misinformation
framing LGBTQ+ existence as a Western
import and moral danger. Sermons, radio
programs, and viral videos have portrayed
LGBTQ+ people as “recruiting children”
or “receiving foreign money to destroy
families.” According to the State of Family,
Faith and Life in Kenya survey, 90% of
Kenyans believe homosexual behavior
should not be permitted.”

Despite the increasing Vvisibility and
coordination of anti-rights movements,
Kenya’'s civil society and advocacy
landscape remains resilient and adaptive.
Organizations such as galck+, NGLHRC,
Minority Women in Action, Queer and
Allied Activists (QATA), and Amnesty
International Kenya have continued to
operate within a challenging environment,
pushing back against disinformation,
stigma, and criminalization through rights-
based advocacy, litigation, and digital
activism.

Kenya’'sadvocacy community hasleveraged
digital counter-campaigns, research, and
storytelling to reframe narratives around
equality and non-discrimination for the
LGBTQ+ community.

This advocacy counters hate-driven
narratives and works towards ensuring
the realization of constitutional rights and
freedom.



With the closure of DICEs, many LOBTQ+ persons
have had to seek services in county hospitals
where stigma, misgendering, and breaches of
confidentiality remain common. Some individuals
have been harassed, denied care, or even “outed”
by health workers.
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6.0 FUNDING TRANSITIONS AND POLICY AMBIGUITY

6.1 Impact of Funding Cuts and
Policy Ambiguity on HIV Services

a. Disruptions in Service Delivery

For more than two decades, Kenya's HIV
response has relied heavily on donor
support, particularly from PEPFAR and
the Global Fund. This funding helped
build a strong network of community-led
HIV programs, including Drop-In Centres
(DICEs), mobile outreach, and peer-led
education. These models were designed
to reach people who often face stigma
or discrimination in mainstream health
facilities such as LGBTQ+ persons.

The recent transition of these programs
from donor-supported models to county
health systems was meant to improve
sustainability. In practice, it has revealed
serious institutional and policy gaps.
Counties were expected to absorb services
and maintain continuity, but most were
not prepared financially, technically, or
politically to take on the responsibility.

b. Disruptions in Service Delivery

Evidence gathered by the Kenya
Key  Population  Consortium
(KPC) shows that the transition
caused considerable  service
disruptions. When ‘“stop-work
orders"wereissuedtocommunity
organizations that had been
running DICEs and outreach
orograms, operations in several
counties came to an abrupt halt.

The closure of DICEs, medication-assisted
therapy (MAT) sites, and safe spaces
left many people without access to HIV
testing, ART refills, condoms, lubricants, or
psychosocial support. Peer educators who

had been a link between the community
and health providers lost their roles. For
many LGBTQ+ persons, these closures
meant returning to health facilities where
they feared stigma or exposure.

Theresulthasbeentreatmentinterruptions,
reduced adherence, and a growing sense
of distrust in the health system.

c. Loss of Community Leadership and
Policy Direction

A big challenge in the transition has been
the lack of clear national direction. There is
no formal framework guiding how counties
should take over donor-funded KP services
or how they should engage community-led
organizations. Without that, most counties
have defaulted to generic public health
models that do not recognize the unique
needs of LGBTQ+ persons.

Community-led organizations have been
excluded from county-led programming,
a move that has eroded community
confidence and reduced accountability. It
also contradicts Kenya’s own commitments
to participatory governance and inclusive
health planning.

d. Stigma and Safety in Public Facilities

With the closure of DICEs, many LGBTQ+
persons have had to seek services in county
hospitals where stigma, misgendering,
and breaches of confidentiality remain
common. Some individuals have been
harassed, denied care, or even “outed” by
health workers.

Although laws such as the HIV and AIDS
Prevention and Control Act (HAPCA)
protect confidentiality, enforcement is
weak. The absence of safe, community-
led spaces has forced many to disengage
from care entirely, putting them at higher



risk of treatment failure and poor health
outcomes.

e. County-Level Challenges and
Accountability

Devolution placed health service delivery
under county governments, but the
transition has revealed disparities in
capacity and commitment. Few counties
have specific budget lines for key
population programs, and HIV services for
LGBTQ+ persons rarely feature in County
Integrated Development Plans (CIDPs).

Coordination between counties,
the Ministry of Health, and the
National Syndemic Diseases
Control Council (NSDCC) is also
weak. Many counties lack clear
guidelines on how to engage
with  LGBTO+ communities,
leading to inconsistent coverage
and limited accountability for
results.

6.2 Sustainable Alternative Funding
Opportunities for LGBTQ+ Persons

a. Domestic Health Financing and County
Budget Integration

Devolutionhasplacedmosthealthfunctions
under county governments, creating new
opportunities for domestic financing of
HIV programs targeting LGBTQ+ persons.
Counties can integrate these interventions
directly into their County Integrated
Development Plans (CIDPs) and Annual
Work Plans (AWPs) to ensure sustained
funding and service delivery.

At the national level, the National Treasury,
working with the Ministry of Health (MoH)
andthe National Syndemic Diseases Control
Council (NSDCC), can establish conditional
grants or earmarked funds dedicated to key
population programming. This would mirror
earlier models used under the Universal
Health Coverage (UHC) pilot phase, where
counties received targeted allocations to
support priority health interventions.
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b. Integration into Social Health Insurance
Fund (SHIF)

The launch of the Social Health Insurance
Fund (SHIF) presents a chance to make HIV
services more sustainable and inclusive.
Under SHIF, advocacy should focus on
ensuring that services such as ART, PrEP,
PEP, and STI screening are covered for
all Kenyans without discrimination based
on a person’s real or perceived gender
identity, sexual orientation and gender
expression, or HIV status. LGBTQ+ and key
population organizations can engage in
the Health Benefits Package (HBP) review
process to influence benefit design and
reimbursement  structures. Including
community-based and differentiated care
models in SHIF financing would help sustain
outreach and peer-led services that have
proven effective for marginalized groups.

c. Community-Led and Social Enterprise
Models

The government, through the MoH and
NSDCC, can support social enterprises
by developing service contracting
frameworks that allow community
organizations to provide HIV services
under performance-based agreements.
Similar models have already been piloted
through the Global Fund's Community
Systems Strengthening grants, proving
that civil society can deliver high-quality
services when adequately supported.

d. Global and Regional Funding
Mechanisms

Even as Kenya transitions towards
domestic financing, global partners
remain key to sustaining inclusive health
programs. The Global Fund will continue to
prioritize community-led monitoring and
rights-based interventions in its upcoming
funding cycles, which is an avenue for
LGBTQ+ persons to participate as direct
recipients or sub-recipients through the
Country Coordinating Mechanism (CCM).

Other development partners, including
UNAIDS, UNDP, and UNFPA, offer targeted
grants for humanrights, data, and advocacy



work. Foundations such as the Elton John
AIDS Foundation, Frontline AIDS, UHAI-
EASHRI, and Open Society Foundations
also support community-led HIV programs
in the region. Bilateral donors like the
European Union and Global Affairs Canada
have also expanded funding streams
under their LGBTQI+ Rights and Equality
Action Plans, which are new entry points
partnerships.

e. Corporate Social Responsibility and
Philanthropy

The private sector is an
but underutilized source of

emerging
support

3]

for community health projects.
Kenyan corporates, particularly in the
telecommunications, banking, and

insurance sectors, have been incorporating
social impact goals within their
Environmental, Social, and Governance
(ESG) and Diversity, Equity, and Inclusion

(DEI) frameworks. Partnerships with
organizations such as the Safaricom
Foundation and the Equity Group

Foundationcould extend supportformental
health and HIV testing. Encouraging local
companies to integrate LGBTQ+ inclusion
within their CSR portfolios can open
sustainable domestic funding channels for
LGBTQ+ communities.
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The continued criminalization of consensual
same-sex relations under Sections 162, 163,
and 165 of the Penal Code undermines these
oublic health gains. These provisions conflict
with constitutional rights to equality, dignity,
orivacy, and health under Articles 27, 28, 31,
and 43. Although courts have increasingly
recognized these contradictions and
affirmed the rights of marginalized groups,
legal reform has not kept pace. The absence
of explicit constitutional language has
allowed state and non-state actors to justify
exclusionary practices and discrimination
against LGBTOQ+ persons.
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7.0 CONCLUSION AND RECOMMENDATIONS

7.1 Conclusion

Kenya’'s Constitution provides a solid
foundation for the protection of health and
equality, and these principles are reflected
in national HIV and human rights policies.
Yetformany LGBTQ+persons, thereremains
a variation between what the law promises
and what they experience in practice. While
Kenya has made major progress toward
the UNAIDS 95-95-95 goals and developed
inclusive frameworks such as the Kenya
AIDS Strategic Framework Il (KASF I1l), key
populations especially LGBTQ+ people
continue to face higher HIV prevalence and
persistent barriers to healthcare.

The continued criminalization of
consensual same-sex relations
Junder Sections 162, 163, and 165
of the Penal Code undermines
these public  health gains.
These provisions conflict with
constitutional rights to equality,
dignity, privacy, and health under
Articles 27,28, 31, and 43. Although
courts Nave iNncreasingly
recognized these contradictions
and affirmed the rights of
marginalizedgroups,legalreform
nas not kept pace. The absence of
explicit constitutional language
Nhas allowed state and non-state
actors to justify exclusionary
oractices and discrimination
against LGBTQ+ persons.

7.2 Recommendations

7.2.1 Strengthen Legal and Policy Reforms
for Inclusive Health Access

1.

Undertake a comprehensive legal
audit of all laws, policies, and
regulations that affect access to
health for key populations. Thereview
should be led by the Office of the
Attorney General and Department of
Justice, in collaboration with MoH,
KNCHR, NACC, and civil society to
assess compliance with Articles 27,
28, 31, and 43 of the Constitution and
relevant international instruments.

Repeal Sections162,163,and 165 of the
Penal Code, and any other provisions
that criminalize consensual same-
sex relations, in order to align Kenya'’s
legal system with its constitutional
guarantees of equality and health
and its obligations under the ICESCR
and African Charter on Human and
Peoples’ Rights.

Amend the Constitution and the
Employment Act, Health Act,
and HIV and AIDS Prevention and
Control Act (HAPCA) to include
prohibitions against discrimination
based on sexual orientation, gender
expression, gender identity, and HIV
status.

Develop national policy guidelines
on the progressive realization of the
right to health for key populations,
with measurable targets, in line with
Article 21(2) of the Constitution and
CESCR General Comment No. 3 on
State obligations.

Fast-track enactment of inclusive
legislation, including the National
Community Health Services Bill,
ensuring both containclear provisions
for access to services by LGBTQ+
persons and people living with HIV.



6.

Institutionalize gender and human
rights-based approaches within the
Kenya Health Policy (2014-2030) and
county health strategies, ensuring all
programs integrate equity indicators
and accountability mechanisms.

7.2.2 Improve Access to Quality HIV
Services for LGBTQ+ persons

1.

Roll out mandatory training programs
for healthcare providers through
the Kenya Medical Training College
(KMTC) and Nursing Council of Kenya
(NCK) on LGBTQ+ health, stigma
reduction, and rights-based care.

Operationalize KASF Il commitments
to key populations by establishing
a dedicated Key Populations
Implementation Fund under NACC
to support community-led service
delivery and monitoring.

Preserve and strengthen existing
KP programming models while
enhancing their capacity to deliver
integratedservicesinpartnershipwith
county health systems, particularly
as DICE clinics transition from donor
to government management.

Expand community-based HIV
services and safe spaces in counties
with high HIV prevalence such as
Kisumu, Nairobi, Mombasa, and
Homa Bay through partnerships with
civil society.

Strengthen national data systems

(KHIS and DHIS2) to collect
disaggregated data on sexual
orientation, gender identity, and

other vulnerability factors, following
data protection standards.

Ensure inclusion of LBQ women
within key population frameworks
by developing targeted outreach,
data collection, and service delivery
strategies in collaboration with LBQ-
led organizations.

Introduce inclusive health insurance
coverage under the Social Health
Insurance Fund (SHIF) to ensure
equitable ART access, mental health
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care, and psychosocial support
for LGBTQ+ persons and other key
populations.

7.2.3 Enhance Institutional Accountability
and Coordination

1.

Activate the Health Sector Inter-
Governmental Consultative Forum
(HSICF) wunder the Health Act,
ensuring it regularly reviews progress
on inclusive health access at national
and county levels.

Capacity build regulatory bodies such
as the Kenya Medical Practitioners
and Dentists Council (KMPDC) and
the Nursing Council of Kenya (NCK)
to enforce anti-discrimination codes
and sanction providers who deny
care to LGBTQ+ persons.

Create a multi-sectoral Taskforce
comprising MoH, NACC, KNCHR and
civil society to coordinate national
action on stigma, discrimination, and
legal barriers to HIV service access.

7.2.4 Safeguard the Right to Health During
Emergencies

1.

Develop rights-based emergency
health guidelines through the
Ministry of Health’'s Division of
Disaster Preparedness, ensuring

highly marginalized groups, including
LGBTQ+ persons, are covered during
pandemics and humanitarian crises.

Include HIV continuity plans such as
ART supply, telehealth services, and
mental health support in national
and county emergency preparedness
frameworks.

Adopt non-discrimination protocols
for emergency treatment, fully
aligned with the Kenya Emergency
Medical Care Policy (2020-2030) and
the Public Health (Amendment) Bill,
2024.

7.2.5 Promote Awareness and Public
Engagement

1.

Launch a nationwide  public
education campaign through the
MoH and NACC, in partnership with
civil society and the media, to address



stigma, raise awareness of the right
to health, and promote inclusion of
key populations.

. Institutionalize participation of
LGBTQ+communitiesinpolicymaking
by creating formal representation in
County Health Stakeholder Forums
and the National AIDS Control
Council Key Populations Technical
Working Group.

. Support strategic litigation and legal
aid programs run by organizations
suchasKELIN,NGLHRC, and the Legal
Aid Fund to challenge discriminatory
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laws and advance jurisprudence on
health rights.

. Strengthen advocacy and public

education to counter anti-rights
narratives by grounding messaging
in Kenya’s constitutional principles
of equality, human dignity, and
non-discrimination. Efforts should
emphasize that protecting the rights
of all persons, including LGBTQ+
individuals and other marginalized
groups, aligns with Kenya's
sovereignty and constitutional
values, and not against them.
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